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Present: N.J. Haque, LLM, AJS 
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MISC. APPEAL NO. 10/2019 

(1) Smt. Dipa Das alias Dipa Das Kundu 
Wife of Sri Satya Ranjan Kundu 

(2) Sri Satya Ranjan Kundu 
S/o (L): Kali Mohan Kundu 

   Ward No-15  
   PO & PS- Tezpur 

 Dist - Sonitpur, Assam 
   ----- Appellants/Petitioner’s  

-Vs- 

Sri Bipul Paul 
S/o- Munindra Paul 

   Ward No-15 
   PS- Tezpur 

 Dist - Sonitpur, Assam 
  

         --- Respondent/O.P 

This Misc. Appeal has been preferred U/O-43 1(1) R/W 
Section-104 of CPC against the order dated-01/11/2019 
of Misc.(J) Case No.210/2019 passed by the learned 
Munsiff No.1 at Tezpur and finally came up for hearing on-
25/11/2019 in presence of the following Advocate:-  

 
Counsel for Appellant : Sri A.K Paul 

Counsel for Respondent  : None.  

 

J   U   D G M   E N T 
 

1. Instant Misc. Appeal No.10/2019 has been arisen out of an appeal preferred 

by Appellant/petitioners under Order 43 Rule 1(1) of CPC against the order 

dated 01-11-2019 passed in Misc. (J) No.210/2019 by Learned Munsiff, 

No.1, Tezpur, and Sonitpur.  

2. The Misc. Appeal on being heard, admitted for hearing and accordingly lower 

Court’s record was called for and received. 
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3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PETITIONERS/RESPONDENT’S CASE 

4. Petitioners appellant case appears to be in a narrow campus is that 

petitioner No-1/Appellant No-1 being the actual owner and possessor of the 

land measuring an area of 1 Bigha 1 Katha 7 lessa covered under dag no-

174(old) 977(new) of P.P No-11(old) 457(new) along with her husband i.e. 

petitioner no-2, started construction residential house on the aforesaid land  

and both of them managed to obtain permission from the Tezpur 

Municipality Board whereby their plan of constructing house was approved. 

It is further pleaded that O.P/Respondent has a residential house just 

opposite of petitioners land and in between their residences there is a 

municipal road and dispute started between them on-28/09/2019, when the 

respondent without any justification asked the appellants to construct their 

house leaving 3 feet from the aforesaid land just to facilitates his parking. As 

there is no justification of leaving 3 feet of land from the road the appellants 

proceeded to give fencing of their land up to the road unlike other occupants 

of both the sides of said road. It is further pleaded that respondent most 

illegally removed the posts and restrained the labourers of the petitioners 

from giving temporary fencing of CI Sheet. That the ward commission of the 

said ward being relative of the respondent is giving support to the 

respondent to attain his illegal gain. That due to such illegal and unlawful 

obstruction by the respondent in the peaceful occupation of the land both 

the petitioners filed suit before the court of Learned Munsiff No-1, Sonitpur 

for seeking decree of permanent injunction with other reliefs against the 

respondent. That petitioners considering the urgency of carrying out the 

construction work also filed petition under order-39 Rule 1&2 of CPC praying 

to grant ad interim injunction against the respondent withholding the notice 

restraining the respondent from any kind of disturbance in carrying out the 

construct of the residential house. But Learned Munsiff No-1 Sonitpur instead 

of granting exparte ad-interim injunction issue notice of show cause from the 

respondent by giving a long date i.e. 07/12/2019.   
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5. Being highly aggrieved with the order dated 01-11-2019, the 

appellant’s/petitioner’s preferred the instant appeal upon the following 

grounds :  

GROUNDS OF APPEAL 

1. That the learned trial court has passed the impugned order 

in a mechanical way without applying its judicial mind on 

the given facts and circumstances of the case and 

documents submitted by the appellants. As such the order 

impugned is bad in law and liable to be interference with ; 

2. That the learned trial court has not properly looked into the 

pleading of appellants and documents submitted with the 

plaint to find out prima facie case, balance of convenience 

and irreparable loss to be suffered by the appellants by not 

granting the ex-parte ad-interim temporary prohibitory 

injunction as prayed for ;   

3. That the learned trial court has failed to appreciate the 

case in its proper perspective under the settled principles 

of law. As on the date there is no legislation or local law 

within the municipality area of Tezpur or elsewhere in the 

State that one should give his permanent boundary wall or 

any temporary fencing of residential plots of land leaving 

three feet land from the municipal road. Since there are no 

disputes as regards the title and possession of the land of 

appellants, there is no justification in refusing ex-parte ad-

interim temporary prohibitory injunction as prayed for 

against the respondent defendant. The learned trial court 

miserably failed to consider that in-ordinate delay in 

granting temporary injunction as prayed for will cause 

irreparable loss to the appellants who have made all 

arrangement for construction. Further, the appellants are 

presently giving temporary fencing with C.I. Sheets by 

bamboo posts which can be removed at any time if the 
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court so orders later on. Therefore, the impugned order of 

learned trial court is illegal, improper and contrary to the 

established law being frustrated to the legislation intention 

of the Order 39 Rule 1 & 2 r/w Sec 151 of CPC.  

4. That seeking temporary injunction is always a matter of 

urgency. The learned trial court without granting ex-parte 

ad-interim temporary prohibitory injunction directed to 

issues notice to show cause giving time after 37 days that 

too when respondent /defendant is residing within 1 KM or 

so away from the court and thereby has frustrated the 

appellants being law obeying persons approached before 

the Hon’ble Court for getting justice to avoid any untoward 

situation.  

5. That the order impugned is totally illegal and improper in 

law and equity from all corners as because the learned trial 

court has not applied its discretionary power vested upon it 

to serve the mandate of law for the interest of justice and 

frustrated the appellants. Therefore, the impugned order is 

liable to be interfered with and reversed.  

6. That on any other ground or grounds the Hon’ble Court 

may deem fit and proper for the interest of justice to 

interfered with and set aside the order impugned and to 

grant ex-parte ad-interim temporary prohibitory injunction 

as prayed for on such condition as the Hon’ble Court may 

deem fit and proper and to pass such other order or orders 

as per law.     

OP/APPELLANT’S CASE 

6. The O.P/respondent on receiving summons from the court did not appear 

before this court and accordingly, instant appeal proceeded exparte against 

the O.P/Respondent.  
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POINTS OF ARGUMENT PUT FORWARDED BY APPELLANT SIDE 

7. Ld. Advocate Mr. A.K Paul appearing on behalf of the appellant’s vehemently 

submitted before this Court that learned trial court at the time of passing the 

order dated 01-11-2019 in Misc. (J) Case No.210/2019 erred in law and facts 

in rejecting the prayer of the petitioner’s/appellants. Learned Advocate of 

the appellants further submitted strenuously before this court that the 

petitioners prayed for passing an ad-interim injunction against the O.P 

withholding the notice and learned court below without assigning any reason 

simply issued notice of show-cause against the O.P.  

8. In the light of the pleadings of the petitioner’s/appellant’s as well as the 

points of argument put forwarded by the appellant side, this court shall try 

to answer the following articulated questions :  

1. Whether the learned Munsiff No.1, Sonitpur, Tezpur 

erred both in law and facts in passing the order of 

refusing to grant ad-interim injunction in Misc. (J) 

case No.210/19? If, so then whether the 

petitioners/appellants are entitled to obtain any order 

of ad-interim injunction against the O.P? 

2. Whether petitioners/appellant’s publicized the prima-

facie case in their favor? 

3. Whether the petitioners/appellant has got the balance 

of conveniences in their favor? 

4. Whether the petitioner’s/appellants shall suffer 

irreparable injuries if an order of ad-interim injunction 

not passed in their favor? 

9. Prior entering into the merits of the order dated 01/11/2019 passed by 

Learned Munsiff No.1, let us appreciate circumstances and settled provisions 

of law where a competent civil court may grant the discretionary reliefs of 

ad-interim injunction.  

10. In Morgan Stanley Mutual Fund Vs. Kartick Das – (1994) 4 SCC 225, 

Hon’ble Supreme Court decided that an order of ad-interim injunction may 

be passed under following circumstances:-   
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• Where irreparable or extremely serious injury will be 
caused to the applicant, ex-parte order can be passed; 
• The court shall examine the time when the plaintiff got 
notice of the act complained;  
• If the plaintiff has acquiesced to the conduct of the 
respondent then ex-parte temporary injunction shall not 
be passed;  
• The applicant shall be acting in utmost good faith; and  
• Such an order shall be for a temporary period. 

11. Due care and cautions should be taken for granting or refusing injunctions. 

Safer course would be to give short notice to other side and then to pass 

order after hearing both the sides. Injunction is an equitable remedy as well 

as it is governed by law. Therefore, equitable principles are of very much 

importance in granting or rejecting injunction. Equitable principle is that, he 

who seeks equity must come with clean hands.  

12. Furthermore, equitable principle, “Delay defeats equity” is very much 

important while deciding the ad interim ex-parte injunction. Equitable 

principle of 'party cannot take disadvantage of his own wrong' is also very 

important. Another important principle of equity is that, 'where there is 

right, there is a remedy'. This very much useful while invoking Sec. 151 

of C.P.C. Of inherent power of Court. Where permanent injunction has not 

been sought for in the suit itself, no interim preventive injunction can be 

granted. 

13. Order XXXIX Rule 3 of the Code of Civil Procedure, 1908 provides for ex-

parte temporary injunction in the cases of extreme urgency. However, Rule 

3 does not stipulate a separate application for ex-parte injunction rather 

such an application should be a part of an application for a bi-parte 

temporary injunction and in such application an urgency shall be shown by 

the applicant so as to warrant the passing of an ex-parte injunction/order. 

However, such an order has to be temporary. The essential safeguards in 

this regard are briefly stated as under:- 

 The matter should be urgent and overwhelming. 

 The other elements for the grant of temporary 

injunction order as explained in the Gujarat 

Bottling case shall be existing. 
 The court shall record reasons for the grant of 

exparte order. 
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14. Under Order XXXIX Rule 3A of the Code of Civil Procedure, 1908, it is a 

mandate for the Court that after passing such an ex-parte order, it shall 

continue with the ex-parte proceedings and shall dispose of the application 

within 30 days. However, the said 30 days period is not the upper limit for 

ex-parte orders i.e. the ex-parte order will not get automatically vacated 

upon the lapse of 30 days rather it can further be extended beyond 30 days 

in extreme cases. 

15. Hence, from the aforesaid discussions this court finds that relief of 

temporary injunction is a discretionary and equitable and so the party who 

suppressed the material fact from the Court, does not deserve to get any 

discretionary relief much less an order of temporary injunction. The principle 

of equity that, he who seeks equity must do equity. This principle is to be 

borne in mind while deciding the application for temporary injunction. 

Equitable principle, “Delay defeats equity” is very much important while 

deciding the ad-interim ex-parte injunction. 

16. The first question formulated by this court relates to ---“Whether the 

learned Munsiff No.1, Sonitpur, Tezpur erred both in law and facts in 

passing the order of refusing to grant ad-interim injunction in Misc. (J) 

case No.210/19? If, so then whether the petitioners/appellants are 

entitled to obtain any order of ad-interim injunction against the O.P?” 

Instant question actually relates to the crux of the dispute in hand and 

discussion and decision of this question shall decide the fate of the other 

points. To decide question in hand we need to journey through the actual 

pleadings on record presented by the petitioners/appellants in Misc. (J) No-

210/2019. 

17. We have already observed that present appellants preferred instant Misc. 

Appeal under order -43 Rule -1 of CPC being aggrieved with an order dated-

01.11.19 passed by the Learned Munsiff No-1, Sonitpur and whereby 

Learned Munsiff No-1 refused to pass an order of ad-interim injunction 

against the OP/Respondent. The factual matrix that disclosed from the 

petition that petitioner No-1/Appellant No-1 being the actual owner and 

possessor of the land measuring an area of 1 Bigha 1 Katha 7 Lessa covered 



8 
Misc Appeal No-10/19 (Arising out of Misc.(J) No-210 of 2019) 

Smt. Dipla Das @ Dipa Das Kundu and anr Vs. Bipul Paul 

 

under dag no-174(old) 977(new) of P.P No-11(old) 457(new) along with her 

husband i.e. petitioner no-2/appellants no-2, started construction residential 

house on the aforesaid land  and both of them managed to obtain 

permission from the Tezpur Municipality Board whereby their plan of 

constructing house was approved. It further disclosed from the contents of 

the petition that O.P/Respondent has a residential house just opposite of 

petitioners land and in between their residences there is a municipal road 

and disputed started between them on-28/09/2019, when the respondent 

without any justification asked the appellants to construct their house 

leaving 3(three) feet from the aforesaid land just to facilitates his parking. As 

there is no justification of leaving 3 feet of land from the road the appellants 

proceeded to give fencing of their land up to the road unlike other occupants 

of both the sides of said road. It is further pleaded that respondent most 

illegally removed the posts and restrained the labourers of the petitioners 

from giving temporary fencing of CI Sheet. That considering the urgency of 

carrying out the construction work as per the permission of the Municipality, 

the appellants along with the said suit also filed petition under order-39 Rule 

1&2 of CPC praying to grant ad interim injunction against the respondent 

withholding the notice restraining the respondent from any kind of 

disturbance in carrying out the construct of the residential house on the 

plaint of petitioners land. But Learned Munsiff No-1 Sonitpur instead of 

granting exparte ad-interim injunction issue notice of show cause from the 

respondent by giving a long date i.e. 07/12/2019. 

18. Learned Munsiff No-1, Sonitpur, Tezpur vide its order dated-01/11/2019 

without opting for passing ad-interim injunction as prayed for simply issued 

notice upon the O.P/Respondent opining that “on going through the facts 

and circumstances of the case the court is not inclined to pass any order for 

granting injunction without hearing the O.P Party”. Hence, it is seen that 

learned court bellow did not even whisper anything about the prayer of ad-

interim injunction presented by the petitioners/appellants in their prayers. It 

is obvious that a court may refuse to grant ad-interim injunction and issue 

notice of show-cause against the O.P, but for doing so the court needs to 
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assign specific reason as to why the learned has not considered the prayer 

of passing ad-interim injunction. In this case in hand, the learned Munsiff 

No-1, Sonitpur not only failed to assign any reason for not opting of passing 

ad-interim injunction but also failed to cite the nature of prayer put 

forwarded by the petitioners/appellants in their original petition in Misc. (J) 

No-210/2019. Certainly order of refusal of passing ad-interim injunction and 

issuing notice of show-cause gives rise of a cause of action to the petitioners 

for preferring Misc. (J) Appeal under order 43 Rule-1(1) of CPC read with 

section-104 of CPC and the appellate court does have the jurisdiction to 

entertain such appeal.  

19. In the light of all the aforesaid discussions, this court finds that learned 

Munsiff No-1, Sonitpur Tezpur without assigning any reasons for not opting 

of granting ad-interim injunction simply issued notice of show-cause against 

the O.P and further learned court passed the order on-1/11/19 and fixed 

next date of hearing on-7/12/2019. The fact of not assigning any reason of 

issuance of notice of show-cause and not referring the actual prayer of the 

petitioners/appellants makes the order of learned Munsiff No-1, Sonitpur bad 

in law and facts. Hence, the said order is liable to be set aside and 

consequent to that order of learned Munsiff No-1, Sonitpur is hereby set 

aside. 

20. Now coming to the fact whether the petitioners/appellants are 

entitled to obtain any order of ad-interim injunction against the 

O.P? To decide the aforesaid question this court needs to consider the 

factual matrix of the entire case in hand. In the foregoing discussion, we 

have already observed that the order passed by learned Munsiff No.1, 

Sonitpur has no tenability and thereby it was set aside.  

21. Now, coming to the privilege of ad-interim relief of injunction as prayed by 

the petitioners/appellants, this court finds from the pleadings on record that 

both the petitioners started construction over their plot of land that situated 

in front of the house of the OP/respondent and both the houses of the 

parties are separated by a municipal road. At this stage, without entering 

into the merit of the dispute in hand, if we go by the photostate copies of 



10 
Misc Appeal No-10/19 (Arising out of Misc.(J) No-210 of 2019) 

Smt. Dipla Das @ Dipa Das Kundu and anr Vs. Bipul Paul 

 

the documents submitted herewith in Misc.(J) Case No.210/19, this court 

finds that there is no dispute that both the petitioners/appellants have 

started construction of their residential house over a plot of land owned by 

petitioner No.1 and further both the petitioners/appellants have obtained 

due permission from Tezpur Municipal Board by submitting proper plan and 

estimate and which was approved by the authority. The alleged dispute 

begins between the parties immediately the OP/respondent had interfered 

with the construction of the petitioners/appellants claiming that petitioners 

needs to keep free 3 feet of area from the road and the O.P further removed 

3 nos. of pillars erected by the laborers of the petitioners and restrained the 

laborers of the petitioners from constructing the residential house. 

22. Now a relevant question ascended as to whether before the construction of 

a residential house a party needs to leave 3 feet area of land from the road 

against which the respondent/OP raised objection. To decide such question, 

I have scrutinized the permission letter acquiesced in the form of photostate 

copies and on inspection of the same nowhere it is divulged that there is no 

mandatory constraint of leaving 3 feet of area before construction of the 

house. The plant submitted with the injunction petition not revealed any of 

such circumstances. The pleadings on record not claims that house of the 

OP/Respondent positioned end-to-end to the house of petitioners rather it 

make known that both the land of petitioners and house of OP/respondent 

disjointed by a municipal road. The factual matrix divulged that OP has been 

snooping with the construction works of the petitioners without being 

prejudice in any manner due to such alleged construction works. If the OP 

has got any sort of objection against the alleged construction works he 

ought to have advanced his allegation before the Municipal Authority for 

resolving the dispute. As such, this court finds that the petitioners proven a 

prima-facie case in their favor and furthermore obstruction of works 

presented by the OP/respondent causes inconvenience to the petitioners in 

executing the works of their residential house construction and due to such 

obstruction of the works by the OP/respondent, the petitioners/appellants 
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shall suffer irreparable loss or injury as day by day the cost of construction 

increases due to inflation of the price index.  

23. Hence, considering the aforesaid discussion, this court finds that three 

golden principles of granting injunction favors the case of 

petitioners/appellants. Furthermore, there is existence of extreme urgency 

for granting ad-interim injunction against the O.P and in the event of passing 

any ad-interim injunction the O.P/Respondent no way going to be 

prejudiced. This first appellate further witnessed that delay in granting the 

equitable relief of ad-interim injunction shall defeat the justice and caused 

hardship to the petitioners/appellants. In other words we may say that the 

delay if caused shall defeat the equitable reliefs prayed by the appellants.  

24. In the result, it can be safely concluded here by way of observing that 

petitioners/appellants are entitled to get the relief of an ad-interim injunction 

against the OP/respondent and accordingly, the instant Misc. Appeal is 

disposed of by setting aside the order of show cause issued by learned court 

below and further passing the following order :-  

(i) Accordingly, the Misc. appeal is dispose of with cost by 

passing an ad-interim injunction against the O.P/Respondent 

restraining him or his men or agents from preventing the 

petitioners and their workers/laborers for construction of 

residential house over the land of the petitioner No.1 ;   

(ii) The learned trial court shall not consider the discussion and 

decision of this court at the time of final conclusion of dispute 

in Misc.(J) Case No.210/19;  

(iii) Learned trial court below shall dispose of the Misc.(J) Case 

No.210/19 within 30 (thirty) days from date of receipt of this 

order and record of Misc.(J) Case No.210/19 ;  

(iv) The petitioners/appellants are directed to take steps of 

issuance of notice upon the respondent/OP forthwith through 

registered post along with copy of injunction petition, a copy 

of affidavit filed in support of the application, a copy of plaint 
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and copies of documents on which the appellant/petitioners 

have relied ;  

(v) The petitioners/appellants further directed to submit an 

affidavit before the learned trial court below stating that the 

copies of aforesaid have been so delivered or sent ;   

(vi)  Learned trial court shall dispose of the Misc. (J) Case 

No.210/19 within 30 days in compliance with Order 39 Rule 3-

A of CPC. 

25. In the result Misc. Appeal is allowed with cost. Send back the Case Record, 

along with a copy of this Judgment & Order to the Ld. Munsiff No.1, Tezpur 

forthwith.  

26. Judgment and Order is delivered under the seal of the Court on the 7th 

December’2019. 

 

(N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 

 

 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru) Steno.     *** 

(N. J. Haque) 

Civil Judge 
Sonitpur, Tezpur 


